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DONALD HOAGLAND, Trustee
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| LLI NO S GUARANTEE SAVI NGS & )
LOAN, FARMERS STATE BANK OF
PALESTI NE and GENE RI CHARDSOQN, )
)
Def endant (' s). )

VEMORANDUM AND ORDER

This matter is before the Court onlllinois Guarantee Savi ngs &
Loan Associ ation's (hereafter novant) Mt i on Seeki ng Suppl enent ati on
and Modi ficati on of O der Approving and Confirm ng Report of Sale. The
facts of this matter are not in dispute. On February 6, 1988, pursuant
to novant' s request, certainreal estate owned by debtors was of f ered
for sale by the trustee at public sale. Movant, prior to the sale,
agreed to pay all administrative costs associatedwiththe sale. The
real estate in questionwas subject toafirst nortgageto novant, a
second nortgage to Farners St ate Bank of Pal estine, Illinois anda
subordi nate judgnent lienin favor of Gene Ri chardson. The real estate
was to be sold free and cl ear of |iens and encunbrances with valid
liens to attach the proceeds of sale.

At the sale of the real estate, the trustee accepted the



hi ghest bi d of $24, 100.00 froma party not involvedinthislitigation
(hereafter bidder) and this bi dder deposited $2, 000. 00 as ear nest noney
with the trustee. Mvant bidthe sumof $24, 000. 00, t he next hi ghest
bi d.

On February 8, 1988, the bidder withdrew his bid and novant
renewed its bid of $24,000.00. Movant's bid was accepted by the
trustee. The trustee retainedthe $2,000. 00 ear nest noney deposit ed
with him by the bidder.

Movant argues that the $2,000.00 shouldinuretoits benefit as
proceeds of the sale. Accordingto novant, the funds are to be of f set
agai nst its bid of $24,000.00 or against its obligationto pay the
costs of the sale. The trustee argues that the $2,000.00 is a wi ndfal |
to the bankruptcy estate because the funds are in the nature of
I i qui dat ed danages for breach of the contract of sal e rather thanthe
result of a conpleted sale. Accordingtothetrustee' s argunent, this
noney shoul d be di stri buted anong t he unsecured creditors. However,
nei t her party has provi ded the Court with any authority in support of
its position.

The i ssue before the Court i s whether the forfeited earnest noney
is to be considered proceeds fromthe sale of the real property or
unencunbered assets hel d by the trustee for the unsecured creditors of
t he bankruptcy estate. Thisis amtter of first i npressi on before
this Court. Infact, inathorough search, the Court has been able to

find only one case addressing this issue. Inre A dersgate Foundation,

Inc., 84 B.R 222 (MD. Fla. 1988). The Court finds the reasoning of

the district court in Aldersgate to be persuasive.
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In Al dersgate, the court determ ned that resolution of this

guestionis governed by statelaw 1nre A dersgate Foundation, Inc.,

84 B.R at 224 (citingButner v. United States, 440 U. S. 48 (1979)).

Upon finding no Florida case lawon point, thedistrict court turnedto
Fl orida's statutory procedure concerning judicially ordered sal es of
real property. The court found that the statutory definition of
"proceeds," Fla. Stat. 8679.306(1), "include[d] whatever is received
upon sal e, exchange, coll ection, or other dispositionof collateral or
proceeds."” 1d. Further, the court found that under Fla. Stat.
845. 031(2) the secured party/judgnment creditor at ajudicial salewas
entitledto have the proceeds fromany deposit nade by a defaul ting
purchaser applied towards satisfaction of the secured creditor's
judgment. 1d. at 224-25. Accordingly, thedistrict court concl uded
t hat down paynents forfeited to the trustee in bankruptcy upon defaul t
i nsales of property of the bankrupt estate constituted "proceeds" of
t he sal es because "t hey were produced and deri ved fromthe real and
personal property that was the subj ect of the contracts of sal e and t he
[creditor's] liens." 1d. at 225. In other words, the court found t hat
but for the sal e of the encunbered property, the earnest noney deposits
woul d never have been forfeitedtothetrustee. 1d. at 224. Having
determ ned that the forfeited earnest deposits were "proceeds" of the
sales, thedistrict court then held that unsecured creditors woul d not
be permtted to profit fromthe sal e of nortgaged property at the
expense of the secured creditors holding |iens on that property.
The Il linois statutory schene governing judicially ordered sal es

of real property does not define what constitutes "proceeds"” of the

3



sale. Nor does Illinois have astatute akinto Fla. Stat. 8§845.031(2).
Mor eover, the Court has been unabletofindany Illinois caselawon

all fours with the instant case. However, Bank of Silvis v.

Boul ti nghouse Auction Go., 71111.App. 3d 98, 389 N.E. 2d. 267 (1979),

cited in In re Aldersgate Foundation, Inc., 84 B.R at 225, is

instructive. InBank of Silvis, thelllinois court heldthat where an

auctioneer's contract entitled himto three percent of the total
"proceeds” fromthe sale of certain real estate, a down paynment
forfeited by a defaul ting prospective purchaser constituted "proceeds”
fromwhi ch t he aucti oneer was entitledtotake his percentage. |d.
The court defined "proceeds” fromthe sal e as "sonething actually
recei ved i n hand. Proceeds has been defi ned as ' what i s produced by or
derived fromsonet hing (as a sal e, i nvestnent, | evy, busi ness) by way
of total revenue: the total amount brought in ... the net sum

received....'" |d. at 269 (quoting Webster's Third New | nternati onal

Dictionary Unabridged (1961).

Accordingly, the Court finds that the forfeited funds in the
trustee' s possession herein are "proceeds” of the sal e of debtors' real
estate to which the secured creditors withvalidliens onthe real
estate areentitledtoattachtheir liensinpriority order. The Court
rej ects the argunent that these are unencunbered assets bel ongingto
t he unsecured creditors of the estate.

Movant agreed to pay $24, 000. 00 and t he costs of the sale for the
pur chase of the real estate. Contrary to novant's argunent, thereis
no basi s to of fset the $2,000. 00 agai nst novant's bi d of $24, 000. 00.

And, because novant has failed to provi de evi dence of an agreenent with
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t he nortgagors as to costs, either by way of response to t he Conpl ai nt
or at the hearing onthis matter, the Court has no grounds upon whi ch
to all ownovant to recover costs of the sale. 11 U S.C. 8506(b). See
alsolll.Rev. Stat. ch. 110, para. 15-1510. Proceeds of saletotaling
$26, 000. 00 shal | be distributedin order of priority tolienholder with
valid|liens agai nst thereal property. Myvant shall pay the costs of
t he sale.

| T1SORDEREDt hat t he Order Approvi ng and Confirm ng Report of

Sale is nodified in conformty with this Order.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 30, 1988




